T ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

Board of Imsurance Commissioners

Austin, Texas
Attention of Mr, H, E. Wassell

Gentlemens Opinion Ne. 0-2020
Re: Are agents of fraternal societies
lawfully doing business in Texas re-
quired to obtain & license under Arti-
cle 5068b, Section 1, Vernont's Civil
Statutes, s¢ as to be subject to the
penalty previded in Article 570a, Sec-
tion 6, Penal Code, if they de not
obtain & license?

Your recent requeat for an opinion of this department on the
above stated question has been received., We quote from your letter as
followss

"On account of the confusion obtaining in the minds of many insurance
companies and the licemsed agents of the state and the oconflict of opin-
jem in this Department, together with the further fact that many frater-
nal agents selicitimg insurance for them and causing the policyholders in
the €13 line and mutuasl companies to drop such pelicies and take out
insurance with thep, I desire to sulmit to you the above question, as to
whether or net apents of fratermal societies, lawfully doing business in
Texas, are required to procure a license from this Department in order
to lawfully operate as & life insurance agent.

"
¢« & 9

"The writer makes this corment: That im 19]3 and up until 1933 only =
few of the fraternal benefit sccieites made any effort to sell policies
of insurance or have agents for the purpose of gelling insurance, tut
they dwslt more on building up their lodges as a fraternal lodge for
friendship and benevolence. In later years insurance became the major
funetion, until today, the insurance end of these fraternals have,
perhaps, become more important than t he fraternal and friendship side
of these societies.

"Wo have had many bad agents who were unable to obtain & license from
this Department in the past three years who have sought and obtained
amployment as an agent for some of these fraternal crders becauss they
did net have te obtain s license, snd there was little this Department
could do in the matter; at least, that was the position that has been
taken in the past, Too, im the earlier days, around 1913, only members
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of the fraternel lodges sought to increase their membership by selicite=
tion and did net receive any commission for obtaining members or upon
small imsurance policies that were written by the lodge or order. XNow
the insurance feature has become more important, amd many of thess leodges
hire agents whe do not have & license from this Department, which agents
spend all of their time seliciting citizems of the state for insurence
pelicies in such fraternsl societies and do receive a commission for
their labors; and these agents go so far as to contact policyholders in
the old line amd mutual companies seoking to have such policyholders
drep t heir policies and become imsured in their benefit society or order,

®"In this situation, the agent of all other insurance companies must ob=
tain & license from this Department, while the agent doing the identioeal
acta of an agent representing & fraternsl benefit society has not obtained
a licenge from this Department. This would, at least, cause the enactment
in House Bill No, 522 as to agents! license to be discriminetory if the
agenta for the fraternal order are exempt under Articles 4823 and 4857,
supra, from the provisions of said H. B. Ne. 522,

"The question of an sgent represgenting a fraternal seciety which has net
procured & permmit te do business in Texas as provided by law is not in
question here, as it is clear that no agent, lliocensed or unlicemsed,
ocould lawfully operats as an agent for such benefit society.

"Your early consideration of this questiems is requested so that we may
comply with the law as te compelling the igsuance of licenses te all life,
health, and acoident agents in Texas durinmg the coming year. The present
licenses of all such agents expire automatically under Article 50681, Sec-
tion 7a, on March 31 of this year, at which time new licenses will be
issued by this Department; we therefore, respsctfully ask for an early
replye" ,

Section 1 of Article 5068b, Vernon's Civil Annotated Statutes,
reads as follows:

"Section 1, Hereafter vher eny person shall desire to become an agent
fof & life insurance company, accident insurance ¢ompnay, life amd soci-
dent, health and accident,or life, health, znd accident insurano® com-
pany, or esseciation, or eorganization, lecal mutual aid association, or
statewide mutusl association, solioiting or writing insurance in the
State of Texas, &5 the term agent is elsewhere defined in the law, he
shall, in such form and giving such information as may be required,
maks applicetion to the Board of Insurasnce Commissicners fer & license
to act as such agent. After the Board of Insurance Commissioners shall
determine that such persen is of pgood character and reputstien, it shall
issue the license to such person in such form as it may prepare,®

Section 6 of Article 570a, Penal Cede, reads as followss
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"Section 6. Any person who shall act as & life, health or accident insur-
ance agent without having first obtained a license as herein provided, or
who shall solicit 1life, health or accident insurance or act as & life,
health or accident agent without having wem appointed and designated by
some duly authorized life insurance company, fccident insurance company,
life and accident, health and accident, or life, health and accident
insurance ceompeny, or association, or organization, local mutual aid
association, or statewide mutual associstion to do so as herein provided,
or any person who shall solicit life, health or accident insurance or act
as an arent for any person or insurance company or association not author-
ized to do businessin Texas; or any officer or representative ef any life
insurance company, accident insurance company, life and accident, health
and accident, or life, health and accident insurance compeny or associatien,
or organization, local mutual aid association, or statewide mutusl associ-
ation who shall knowingly contract with or appoint as an agent any person
whe does not have » valid and outstanding license, as herein provided shall
be -gullty of a misdemeanor and, upon conviction, shall be fined any sum
not in excess of Five Hundred Dollars ($500) and shall be barred from receiva-
ing & license as an insurance agent for a period of at least twe (2) years."
Article 4823, Vernon's Civil Annotated Statutes regarding frater-
nal benefit scoieties, remds as follews:

"Exoept az herein provided, such societies shall be governed by this law,
and shall be exempt from all previsions of the insurence laws of this State,
mot only in govermmemtal relations with the State, but for every other
purposes No law hereafter enacted shall apply te them, unless they be
expressly designated therein."

Articles 582, 583 and 584 of the Penal Code, read as followss

"Art. 582, Whoever solicits membershipfor, or in sny manner assista in
procuring membership in any fraternal benefit society not licensed %o de
business in this State, or who shall solicit membership for, or in any
mamer assist in procuring membership im such seciety not authorized by
law to do business in this Syate, shall be fined not less than fifty nor
mere than two hundred dellars.

"Art. 583. Whoever solicits for or organizes lodges of such association as
are defined te be & fraternal benefit society under the laws of this Stete,
without first obtaining from the Commissioners of Insurance a certificate
of suthority showing that *ha association has complied with the provisions
of such laws and is entitled to do business in this State, shall be fined
not less than one hundred nor more than two hundred smd fifty dollars, or
be imprisoned im jsil for not less than three nor more t han zix meonths;

er both.

"Art, 584, Neo prevision of the preceding articles shall prohibit any mem=
ber of a local or subordinate lodge from soliciting eny person to become a
member of any lecal or subordinate ledge already in existence, nor apply
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to any members of sny locsl or subordinante lodge who participate in,
direct or comduct the organization of establishment of any local or
subordinate lodge within the limits of the county of their residencs
or lodge district."

By the Revised Civil Statutes a fraternal benefit society is any
corporation, society, order or voluntary associatien, without capital stock,
organized and carried on solely for the mutual benefit of its members and
their beneficiaries, and not for profit, end having a lodge system with
ritualistie form of work and representative form of pgovermment, and which
shall make provision for the payment of benefits as provideds The terms
"}odge system" and "representative form of government" as usediin the stat=
ute are also given legislative definitions. In accordance with thse pro-
visions, it has been held that an organizationvhich is "duly incorperated
as & beneficiary association, having a lodge system, a ritualistic form of
work, & representative form of government, without capital stock, and
oonducts its business without profit, snd for the sole benefit of its mem-
bars and their beneficiaries™ is & fraternal benefit society. 8ee Articles
4820 and 4821, Vernon's Annotated Statutes, and the caeses, Grand etc. Sons
of Hermann vs. Prater, 2 SW 24 500; Sovereign Camp W.0.W. vs. Dowmer, 241
5w 228,

Wo quote fram Texas Jurisprudence, Vol. 6, pare 390 and 391 as
follows:

"While a fraternal benefit scciety ls somewhat in the nature of am insur-
ance company, it is orgemized and exists upon & basis wholly different fram
that of the erdinary life insursanee oompany. 'No benevolent asscciation

is an insurance company in the ordinery acceptation of that term., The re-
lation of certifiocsteholders -- a3 distinguished frem ' 'policy holders! '--
is essentially mutual end reciprecal, Each certificate holder is an insurer
of the others snd of 8ll others who are members.!

"1The primary object ef these benevolent orders and regul r old-line insur-
snce companies is the same-- the writing of insurance. The end in view is
attained by the prosecution of different methods, The latter class, through
agents appointed for the purpose, end loocated at different points in the
territory where they desire to de buaimess, solicits and writes the policies
subject to the approval of the home office, for established premium rates,
varying acoording te the hezard of the risk. The policy of the olass with
whioch we are dealing is to orgenize and establish inferior lodges, cenducted
and presided over by efficers elected from its membership, whoge duty it is
to solicit members, and whose eleotion results in the issuance of imsurance
policies for the smount prescribed Ly the laws of the order, upon the pay-
ment of certain fees and duesg, represemting the premium charged.'" Bankers'
Union vs., Nabors,36 Cive. App. 38, 81 SW 9l,.

In 1899, the legislature passed the first gemeral act defining and
specifiocally regulating fraternal bemefit societies, snd restricting, in
cortain weys, the appliocation of their death benefit fund. The provisions
now in force are coamtained in chapter 8 of the Revised Statutes, 1925, and
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emendments thereto, the same being Articles 4820 to 4859d; they repealed
the former acts as contained in the Revised Statutes, 1911, Articles 4827
to 4861,

The penal statutes relating te fraternal Menefit societies are
Artioles 581 te 585, imclusive,

It has beex broadly said by the Supreme Court that the right,
powers, and eshligatioms ef benefit societies are determimed by rules of
law, peonlfarly if net exolusively, applicable to them, and the legality
of thelr aotions is not to be tested by rules which apply to organizations
gommercial ir purpose. Wirtz vs. Sovereign Camp W.0.W., 268 SW 438,

We cannot agree that the wrods "certifiomte of authority" as set
out in the Article 583 of the Penal Code, supra, means "license™ as used in
Article 5868b amd Article 570a, supra., The certificate of authority men-
tioned in Artiole 583, supra, is a certifioate showing that the association
has complied with the provisions of law and is entitled to do husiness in
this State and ocannot bHe construed to mean a license within the mesning of
Articles 5068b emd 570m, supra.

Yeu are respectfully advised that it is the opiniom of this De-
partment that Articles 5068b and 670a do not apply to agents of fraternal
benefit societies lawfully deing busimess im Texas, Therefore, your ques=
tion is respectfully enswered im the negative.

Trusting that the foregoing fully answers your inquiry, we remain

Very truly yours
ATTORNEY GENERAL OF TEXAS
By /s/ Ardel] Villimms

Ardell Williams

Assistant

AW: AW 02w
APFROVED MAR 18, 1940
/s/ Gerald C. Mann
ATTORNEY GENERAL OF TEXAS

Appreved

Opinion Committee
By BWB

Chairman



